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Bribery and Recent Case Law 
 

“Before a Cat will condescend 
To treat you as a trusted friend 

Some little token of esteem 
Is needed, like a dish of cream; 

And you might now and then supply 
Some caviare, or Strassburg Pie, 

Some potted grouse or salmon paste - 
He’s sure to have his personal taste 
(I know a Cat, who makes a habit 
Of eating nothing else but rabbit, 

And when he’s finished, licks his paws 
So’s not to waste the onion sauce) 

A cat’s entitled to expect 
These evidences of respect.  

And so in time you reach your aim,  
And finally call him by his name.” 

 
With due acknowledgement to the late T S Eliot : Old Possum’s Book of Practical Cats 

 
 

Preface 

The late Mr T S Eliot’s Cat needed a number of blandishments and favours bestowing upon him - 
before he would deign to permit his owner to call him by his name. 

Cajolement and bribery were first of all required. 

In the commercial world what might be the remedies available to those persons or organisations who 
have suffered loss through bribery?   

The following is not intended as exhaustive; rather, a summary of recent case law with focus upon the 
remedy of restitution. 

Of particular note is the recently reported case of FM Capital v. Marino & Others. 

I employed the following separate headings: 

1. Definitions :  

Bribery has the following elements: 

(1) the payment by A of a secret commission to X (the agent) of B where A is 
dealing with B 

(2) A knows that X is the agent of B 

(3) A fails to notify B of the commission and 

(4) in these circumstances the English law presumes that the payment has been 
made for a corrupt purpose. 

Unjust enrichment comprises two elements: 

(1) an ascertainable or quantifiable enrichment.  This can either be a payment 
of money or the provision of a service.  It must be possible to quantify the 
level of enrichment. 
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(2) the payment or provision of the service must be unjust.  The following are 
four time-honoured categories from which a Court may be willing to infer that 
the payment or services were unjustly made or provided, as the case may be: 

 Mistake: for instance, A intends to pay B but instead pays C.  Even if 
A were negligent this does not enable C to retain the benefit 
erroneously received by him. 

 Duress: payment or services prompted by a distinct elements of 
threat or coercion. 

 Undue influence: where one party takes advantage of their more 
powerful position in comparison with their weaker and more 
vulnerable victim.  (Where the actions in question cannot fairly be 
treated as an expression of the innocent party’s free will.) 

 No value: where the payment was made for a nil consideration (ie no 
value passing whatsoever) or 

 Bribery. 

Restitution 

This is an English common law remedy available to a party who has been the victim of 
bribery.   

In making a claim for unjust enrichment against X (the recipient of the bribe), B seeks 
repayment of the gain that X has enjoyed. 

The purpose is to strip away the unlawful gains of X. 

2. The Legal Remedies 

A party who may have suffered loss through the bribery of their agent may make the following claims: 

(1) a claim for damages for breach of fiduciary duty 

(2) a claim for damages for unlawful means conspiracy or 

(3) a claim for restitution owing to the unjust enrichment of the bribe-taker. 

The focus of this Article is upon a claim for restitution founded on unjust enrichment. 

3. More than one bribe-taker 

What occurs when there is more than one bribe-taker? 

How is liability if at all apportioned between the wrongful recipients of the bribe? 

This question came before the Court of Appeal in the recently reported case of FM Capital Partners v. 
Marino & Others [2020] EWCA Civ. 245, a judgment of the Court of Appeal published on 5

th
 May 

2020. 

4. FM Capital : the brief facts 

In this case the Claimant, FM Capital (FM) claimed for restitution from multiple Defendants, all of 
whom it was said had received bribes and had been justly enriched thereby. 

Before trial Defendant X chose to settle his claim with FM in relation to the claims made against him.  
The other Defendants did not do so. 

The question for the Court was this:  
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Where a bribe is paid to two or more people, did a Claimant have to give credit for any 
payment by a Defendant who had settled its claim - in relation to the other claims against any 
Defendants who had not so settled? 

5. Examples 

The Court of Appeal proffered the following examples.  As may be seen, if a Claimant was obliged to 
give such credit, quite unpalatable anomalies would arise therefrom: 

(1) Say £1,000 was paid to D1 and D2, each receiving £500.  D2 then settles and pays to 
the Claimant £500.  If the Claimant is obliged to credit for this sum in its claim against 
D1, none of D1’s actual enrichment is stripped away. 

(2) What if D2 were to settle its claims by the payment to the Claimant of £750?  If the 
Claimant had to give credit for the full amount against D1, again none of D1’s actual 
enrichment is stripped away. 

(3) In the example given in (2) above, if the Claimant had to give credit for say £250 - the 
amount which has exceeded D2’s actual enrichment - then only £250 of D1’s 
enrichment would be stripped away. 

In none of the foregoing examples would the Claimant ever recover the total sum by which the two 
Defendants D1 and D2 had been unjustly enriched. 

6. Of Note 

The Court of Appeal stated that it was important to distinguish between a claim for unjust 
enrichment and a claim for damages based on tort (a civil wrong). 

There were practical consequences. 

In relation to a claim for unjust enrichment, there was a ceiling to the enrichment (because as a 
general rule, only direct transfers of value from the Claimant’s assets or labour to the Defendant 
qualified for compensation). 

In contrast, where the claim was based upon tort there was no such limit.  Bribery gave rise to 
possible claims in tort.  Accordingly the Defendant’s wrongful gains would often (but not always) have 
been conferred by one or several third parties and not necessarily by the Claimant. 

In addition, where a Defendant had committed a tort from which he or she had made a gain (in the 
present case, by receipt of a bribe) a restitutionary remedy - whether repayment of the bribe or an 
account of profits - would ordinarily lie against that Defendant only in respect of the sums which he 
or she had received. 

7. Conclusion 

Since the liability of D1 (who had not settled) was for his wrongful gain to be stripped away, it would 
be contrary to principle to credit him with any surplus paid from the settlement made with D2 - even 
where the settling Defendant might have paid more than the amount that he had actually received. 

There were powerful policy reasons for ensuring that a fiduciary did not retain gains acquired in 
violation of his fiduciary duty. 

Therefore because claims against a particular Defendant for restitution of bribe moneys were not 
concerned with the loss to the Claimant, the Claimant’s recoveries from third parties did not affect 
the particular Defendant’s liability to make restitution of the bribes received by him (or to account for 
any profits made). 
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