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1.  INTRODUCTION
In Scotland, contracts for the purchase or sale of land and buildings must be in writing. The contract consists of an offer and an acceptance, but there are often several intervening letters which are called 'qualified acceptances'. The contract is called "the missives".  Usually the letters comprising the contract are signed by the solicitors as agents who act for the parties, and accordingly the parties themselves do not have to sign the contract. It is important that 'pre-contract' letters between the parties and drafts which are used for negotiating the contract are marked as not being contractually binding, otherwise they may be considered to be binding. 

As a purchaser, you should have a survey carried out, as the seller will not give any assurances in respect of the condition of repair or soundness of the property. 

You will also need to ensure that a number of matters are covered, including:—

(
whether planning permission has been granted for the construction of and for any alterations to the building and for your proposed use,

(
whether the property complies with fire regulations,

(
whether there are any adverse planning or building control or roads notices or proposals,

(
whether there are any disputes with neighbours,

(
environmental liability; pollution or contamination from previous/existing uses.

2.  THE CONTRACT FOR PURCHASE
2.1
Some initial points
(
It is competent for any U.K. or foreign individual, company, partnership or trust to enter into a contract for purchase or sale of land and buildings in Scotland; however in the case of partnerships, title is held by the partners as trustees for the partnership firm.

(
In Scotland, it is not customary for any deposit to be paid on entering into the purchase contract, and accordingly the whole purchase price is usually paid at completion.

(
In Scotland there are no "National Conditions of Sale" in contracts for purchase and sale, and accordingly the parties include all relevant matters in the contract itself.

(
In addition to the obvious matters of identifying the purchaser and the seller and describing exactly the property being purchased/sold and the price to be paid and the date when it is to be paid, the contract for purchase/sale will usually deal with the following matters:- 

2.2
Value added tax ("VAT")


VAT must be charged on sales of properties (a) that are less than three years old, or (b) if the seller has waived VAT exemption in respect of the property (i.e. if the vendor has registered the property for VAT purposes).  If VAT is chargeable on the sale, then if the property is being bought with vacant possession, the purchaser should be able to reclaim the VAT, provided the purchaser itself is registered for VAT, and the purchaser waives VAT exemption in respect of the property. 

2.3
Conditionality


The contract can be made conditional on various matters, such as the purchaser being satisfied in respect of survey, valuation/funding, environmental audit, planning permission, licensing, or even upon another contract being entered into (for example in respect of sale of another property), etc.  The effect of such conditions is that the contract is in place subject to these conditions being satisfied or being waived (dispensed with) by the party in whose favour the conditions are inserted. Unless the contract specifically and very clearly gives absolute control and discretion to the party in whose favour the conditionality is made, such party must act reasonably, and can not "use" the conditionality as an excuse to withdraw from the contract. A deadline for purifying (satisfying) the conditionality should always be stated, with a procedure for termination of the contract if the deadline expires without the conditionality being satisfied.

2.4
Remedies available to seller


The contract will normally provide for the purchaser to pay interest at a specified rate in the event of a delay in payment, unless the delay is caused by the seller or its solicitors. It will also include a provision that allows the seller to terminate the contract after a given time (usually 14 or 21 days) but retaining his rights for interest to run until his loss is able to be calculated on a re‑sale, and for damages (compensation) for breach of contract against the purchaser. The seller has a legal duty to keep to a minimum the loss he suffers, and must not run up unnecessary or excessive expenses.

2.5
Planning and building control matters


The contract should provide for the seller to exhibit an up-to-date report confirming whether there are any notices, orders or proposals in respect of planning (such as compulsory purchase, applications by third parties etc.) or in respect of building control (such as dangerous buildings/common repairs notices). The seller is usually responsible for all the notices issued before the date of entry, but the purchaser needs to be able to withdraw from the contract in case he is effectively not going to be able to use the property because of some proposal or order shown up in the report. It should be noted that these reports issued by the local authorities are not guaranteed to be correct, and accordingly there is no comeback if they contain inaccurate information. There are some private searchers who carry indemnity insurance to protect against errors, but we understand that the level of cover is not sufficient to cater for the larger transactions.  There is no run-on or priority or protected period in respect of searches in Scotland.

2.6
Risk of damage/destruction


Unless otherwise provided, responsibility for the property passes to the purchaser at the time of conclusion of missives (signing the contract) even though he will not have title or possession of the property until he pays for it. It is normal to provide in the contract for the seller to retain responsibility for the property until payment of the price, and for at least the purchaser (but sometimes for either party) to be able to terminate the contract without penalty or liability if there is any significant damage or destruction of the property prior to the date of completion.

2.7
Good title


The contract should provide for the seller to give to the purchaser a good and marketable title in exchange for the price; there should be no unduly prejudicial title restrictions, and there must be no outstanding loans over the property as the liability for these attaches to the property itself. Satisfactory Searches in all relevant Registers must be obtained.

2.8
Other matters


The contract will include various normal routine clauses, and it may also contain certain specific clauses, which are unique to the transaction involved.

3.  COMPLETION OF PURCHASE
At completion the purchaser will pay the purchase price in exchange for the conveyance of the property.  The purchaser must submit a Stamp Duty Land Tax Return to the Revenue, even if resident or incorporated outside the UK, and then pay stamp duty land tax on the conveyance (if the price is more than £150,000); stamp duty land tax is charged on the total amount of price (and of any VAT) paid; the rate is 1% of total price (plus VAT) in respect of conveyances for more than £150,000 up to £250,000; 3% of total price (plus VAT) from £250,001 to £500,000; and 4% of total price (plus VAT) from £500,001 upwards; stamp duty land tax at the appropriate rate is applied to the whole price (plus VAT) as opposed to it being applied on a graduated basis.  Once the stamp duty land tax has been paid the conveyance in favour of the purchaser is then registered in the Land Register of Scotland.  Until the conveyance has been registered the purchaser has only a personal right against the seller and accordingly if the seller goes into receivership, liquidation or is otherwise insolvent before the purchaser's title has been registered or recorded, the purchaser will rank only as an ordinary creditor against the seller for return of his price.  The purchaser's position can be protected to a large extent by the seller signing a declaration that he holds the property in trust for the purchaser for the period from the date of signing the conveyance until registration or recording of the conveyance.  

4.  TITLE
4.1
Land Certificates


If the transaction involves registration for the first time in the Land Register of Scotland of the property then the purchaser can wait anything up to 4 years for the Land Certificate to be issued, although his title will be registered as at the date the conveyance is presented for registration purposes, and the absence of the Land Certificate does not prevent the purchaser from selling or otherwise dealing with the property.  Transfers of properties that have previously been registered in the Land Register are processed within a few weeks.  Land Certificates contain a guarantee from the UK Government as to the validity of title, unless Government indemnity is specifically excluded in respect of any matter. In some cases defective title insurance cover may be available to meet such difficulties.

4.2
Tenure


The feudal system was abolished in 2004.  Outright ownership is usually conveyed, although ownership of minerals under the property is often reserved to a third party.



Occasionally, land and buildings are not actually owned outright, but are held under old leases of up to 999 years, with very few landlord and tenant obligations. Leases of residential property granted since the early 1970's can only be granted for a maximum of 20 years' duration.  Since 2000 it has not competent to grant a lease of non-residential property for longer than 175 years.

4.3
Title Conditions


Title conditions are enforceable against the owner or the property from time to time, by the owner of the benefited property referred to in the title, or by a specified person, and in some cases by the seller and/or neighbouring proprietors.  In order to enforce a title condition, a party must not only have a legal title to enforce it, but must also have an interest in its enforcement.  It is open to any owner of the property to apply to the Lands Tribunal for Scotland to remove or modify any title restriction which has been in existence for more than two years or five years depending on how the title condition has been created, but he has to show that the restriction should be cancelled or modified due to reasons which may include change in the character of the locality, or that the restriction is unreasonable, or that it would prevent some reasonable use of the property. The Tribunal has discretion whether or not to grant the application, and if granted then financial compensation may be awarded in favour of the party entitled to enforce the title restriction.

4.4
Servitudes

      
Servitudes are rights in favour of owner/occupiers of adjoining or nearby premises, and sometimes also the general public, to exercise some right against the property or to prevent some act being done on the property; for example a right of way, and a right to have daylight preserved for neighbouring premises (by preventing building on the property which would plunge the neighbour into darkness). Some servitudes are registered, but others can be created by informal writing which is not registered, or by uninterrupted usage over a period of time.

5.  MORTGAGES
A standard security (mortgage) can be granted by an owner over land and buildings, and by a tenant or sub-tenant over his interest in a lease or sub-lease provided the period of the lease/sub-lease is longer than 20 years. The loan obligation can be contained in the standard security itself, or in a separate deed that does not need to be registered. 

A set of standard conditions has been created by Act of Parliament and is automatically imported into every standard security, but some of these conditions are amended by the terms of the security deed itself. The main standard conditions relate to insurance, repair and prohibiting the grant of leases except with the lender's consent. 

If the borrower is in breach of the standard security, for example failing to pay instalments, then the lender can serve a notice of default or of calling-up and thereafter enforce his remedies, which include forced sale, and the right to receive rents.

6.  OTHER LIABILITIES OF OWNER/OCCUPANT
6.1
Local Rates


The occupier is liable for local rates (local government tax).  No rates are payable during the first three months after a property becomes vacant (i.e. unlet, unoccupied and unfurnished). Rates are chargeable at a reduced rate for properties which are vacant for more than three months, unless it is a building listed as being of architectural or historical interest, or is an industrial building.  

6.2
Statutory Notices


The owner is responsible for notices or orders issued by the Planning and Building Control Departments of the Local Authority in respect of use, repair and occasionally demolition of properties, and can also be liable for clean‑up costs due to pollution or contamination.

6.3
Environmental Matters


Owners can be responsible for any pollution or contamination of property caused by them, and in some cases by previous occupants of the property from historical uses of the property.

6.4
Title conditions 



The owner is responsible for complying with title conditions.

6.5
Occupier's Statutory Liability


In terms of the Occupiers' Liability (Scotland) Act 1960, occupiers have a liability for injury/death of third parties arising from the state of repair etc. of the property. Sufficient insurance to cover claims should be maintained by owners and occupiers.

7.  SCOPE OF THIS PAPER
This paper has been prepared as a brief guide to what we would suggest are the basic areas of interest and concern in the ownership of commercial property in Scotland, and is not intended to be a fully exhaustive guide. Every property and title have their own specific matters which need to be considered.

8.  FOR FURTHER INFORMATION
Please do not hesitate to contact us if you have any questions on any of the matters contained or referred to in this paper, or if we can assist in any other matter relating to commercial property.
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