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1. INTRODUCTION
In Scotland, contracts for leases for longer than one year must be in writing. The contract consists of an offer and an acceptance, but there are often several intervening letters, which are called “qualified acceptances”. It is usual for an agreed (adjusted) draft lease to be annexed to, and form part of, the contract. The contract is called "the missives".  Usually the solicitors as agents who act for the parties sign the letters comprising the contract, and so the parties themselves do not sign the contract. It is important that “pre-contract” letters between the parties, and drafts, which are used for negotiating the contract, are marked as not being contractually binding, otherwise they may be considered to be binding. 

A lease can be created by missives that contain the relevant clauses.  Alternatively, there can be missives with an agreed draft Lease attached, and that provide for the lease document to be signed by the parties themselves.

As a tenant, you will probably have a survey carried out, as the landlord is highly unlikely to give any assurances in respect of the condition of repair or soundness of the property. 

A tenant should ensure that a number of matters are covered, including: —

(
Whether planning permission has been granted for the construction of and for any alterations to the building and for your proposed use,

(
Whether the property complies with fire regulations,

(
Whether there are any adverse planning, building control or roads notices or proposals,

(
Whether there are any disputes with neighbours,

(
Environmental liability, pollution or contamination from previous/existing uses.

2.  THE CONTRACT FOR LEASE

This will identify the landlord and the tenant, and will describe the premises being let, the rent to be paid, and how often there are to be rent reviews (and the procedure for rent reviews).  In addition, the contract will usually deal with the following matters:- 

2.1
Conditionality

The lease contract can be made conditional on a number of matters, such as the tenant being satisfied in respect of survey, environmental audit, planning permission, licensing or even upon another contract being entered into (for example in respect of sale of another property), etc.  The effect of such conditions is that the contract is in place subject to these conditions being satisfied or being waived (dispensed with) by the party in whose favour the conditions are inserted.  Unless the contract specifically gives absolute control and discretion to the party in whose favour the conditionality is made, such party must act reasonably, and cannot "use" the conditionality as an excuse to withdraw from the contract. A deadline for purifying (satisfying) the conditionality should always be stated, with a procedure for termination of the contract if the deadline expires without the conditionality being satisfied.

2.2
Planning and building control matters

The contract should provide for the landlord to exhibit an up-to-date report confirming whether there are any notices, orders or proposals in respect of planning (such as compulsory purchase, applications by third parties etc.) or in respect of building control (such as dangerous buildings/common repairs notices). The landlord is usually responsible for all the notices issued before the date of entry, but the tenant needs to be able to withdraw from the contract in case he is effectively not going to be able to use the property because of some proposal or order shown up in the report. It should be noted that these reports (local searches) issued by the local authorities are not guaranteed to be correct, and accordingly there is no comeback if they contain inaccurate information. There are some private searchers who carry indemnity insurance to protect against errors, but we understand that the level of cover is not sufficient to cater for the larger transactions.

2.3
Damage/destruction

It is normal to provide in the contract for at least the tenant (but sometimes for either party) to be able to terminate the contract without penalty or liability if there is any significant damage or destruction of the property prior to commencement of the period of the lease.

2.4
Good title

The contract should provide for the landlord to exhibit to the tenant a good title; there should be no unduly prejudicial title restrictions.  Clear Searches in all relevant Registers must be obtained.

2.5
Other matters

The contract will include various normal routine clauses, and it may also contain certain specific clauses that are unique to the transaction involved.

3.  COMPLETION OF LEASE
The Lease will be signed by the landlord and the tenant.  The tenant pays stamp duty land tax on the transaction; there is no stamp duty land tax on payments by the landlord to the tenant for entering into the lease, and there are special provisions that deal with capital sums paid by the tenant to the landlord for granting the lease. Stamp duty land tax is payable on the rent if the value of the rent, after applying a specific discount formula, is more than £150,000 in total for the duration of the lease.

Once any stamp duty land tax properly payable has been paid, the Lease is then usually registered in the Books of Council and Session, which is a public register of documents; an extract (official copy) is issued once the Lease has been registered, and this can be used by the landlord for fast track enforcement of the tenant’s monetary obligations.  If the Lease is for longer than 20 years then the tenant can only obtain a good leasehold title by registering the lease in the Land Register of Scotland.

4. THE LEASE
4.1
Limited statutory protection

Although there is a large amount of statutory protection for tenants in England, there is only very limited protection (in respect of forfeiture) in Scotland and in particular there is no automatic right of renewal (although there are qualified and limited rights of renewal for shop premises). 

4.2
Forfeiture strictly enforced by courts

The Scottish Courts tend to strictly enforce forfeiture provisions, and if the Lease is forfeited (irritated) following a breach then the tenant has no claim for compensation. There is limited statutory relief in that the tenant must be given at least 14 days written notice (or a longer period if specified in the Lease), threatening irritancy (forfeiture) for breaches involving non-payment of rent and other sums of money, and a reasonable period to remedy any other breach which is capable of being remedied; — for non-monetary breaches, forfeiture will not be granted if in the circumstances of the case a fair and reasonable landlord would not seek termination.  However, for monetary breaches the court must grant forfeiture if payment is not received within the stipulated notice period.

4.3
No implied term of reasonableness

In Scotland, there is no implied term that consent will not be unreasonably withheld for assignation (transfer of tenancy), sub-letting or change of use etc, and accordingly if the lease contains restrictions, there should be provision that landlord's consent will not be unreasonably withheld.


There is an exception to this rule in the case of a tenant’s obligation to repair the premises to the landlord’s satisfaction – there is case law in Scotland that in such a situation, the landlord must act reasonably and therefore the requirement is interpreted as “to the reasonable satisfaction of the landlord”.

4.4
No security of tenure for sub-tenant

The tenant under a sub-lease of commercial property in Scotland has no security of tenure against the head-landlord unless this is specifically given to him by the owner.  Accordingly if the head lease is irritated (forfeited) or is otherwise terminated then the sub‑lease will also fall, leaving the sub-tenant to look for damages only to his immediate landlord, but he will have no claim against the head landlord.

4.5
Your landlord can change

You have no control over the identity of your immediate landlord, who can, without your consent, sell the property or grant an interposed (intervening) lease, subject to continuation of your lease.

4.6
Consent from lender/superior landlord

The Landlord's title to the property must be checked to ensure that it is valid and that he is in a position to grant the Lease (if there is any Standard Security (mortgage) affecting the property then the lender's consent will be required, and the tenant has no security of tenure against the lender unless consent has been obtained). If there is a superior lease, then the consent of the superior landlord will also be required.

4.7
No compensation at termination

Unless the lease specifically provides for this, the tenant is not entitled to any payment or compensation for improvements or works carried out at any time.

4.8
Expiry of term – very limited right to renew / extend

The Lease will specify the termination date; unless either party gives (in cases of leases of one year or longer duration) more than 40 days (or if specified, a longer period) prior written notice to the other before termination requiring the tenant to vacate, or informing the landlord of the tenant's intention to vacate, then the Lease is deemed to continue for one year at a time at the current rent on the basis of silent agreement of the parties. If notice is given by the tenant and he fails to vacate on the due date then he is deemed to have abandoned his intention to remove and is committed to continuing the lease for a further year, and so on.


In Scotland, there is no generally right in favour of a tenant of commercial premises to extend or renew the lease, unless this is contractually provided for within the lease documentation. However, there is right in favour of the tenant of a shop to ask the local sheriff court to renew the lease for up to 1 year at a rent an don such terms as the court considers appropriate, if within 21 days of receiving the landlord’s termination notice, he asks the court to grant an order 

4.9
Rent



The usual Scottish quarter days for paying rent are 28 February, 28 May, 28 August and 28 November each year; it is possible for the lease to provide for different dates for payment. It is usual for interest to be payable on late rent.

4.10
VAT on rent 


VAT may be payable on the rent.

4.11
Rent reviews

The lease will normally provide for "upwards only" rent reviews, so that if at the review date, rents are lower than the amount you are then paying, the rent will not go down - All that will happen, is that your rent will stay the same until the next review.  Some leases contain procedures and timetables for the landlord to serve a rent review notice (to start the review) which states the amount of rent the landlord considers should be payable from the review date, and for the tenant to issue a counter-notice within a strict deadline if he does not agree with the amount of rent being sought by the landlord, or else the tenant is bound by the landlord's notice. 


The lease will usually define how the new rent is to be valued, by way of various assumptions and disregards in a hypothetical new lease of the premises as at the review date. The lease will also usually provide for the rent review to be determined by an independent surveyor, and will specify whether he is to act as an expert, in which case he uses his own expertise, as well as (usually) having submissions from the parties, or as an arbiter, in which case he deals only with material and arguments put to him by the parties. 

4.12
Repairs etc.   


The lease usually imposes on the tenant the obligation to put and to keep the property in good repair and when necessary to renew, rebuild, reinstate or replace, even if the property is damaged or destroyed due to any latent or inherent defect in design or construction.  The tenant could face a large repairs bill soon after he takes occupation.  The only exception usually made to the repairs responsibility is any work required from any risk insured against. The repairing obligation, which usually includes renewing and rebuilding, is onerous, and the tenant could face the prospect of rebuilding the whole premises without having any right to compensation. It is sometimes possible to negotiate some sort of compromise, but landlords tend to insist, where they can, on having a full repairing and rebuilding obligation. The tenant may be able to negotiate to limit his obligations to, say, keeping the premises in no better condition than specified in an agreed report on the premises (“Schedule of Condition”).


The landlord can serve a notice (“schedule of dilapidations”) on the tenant during the lease, and/or after its termination calling on him to carry out any repairs, renewals etc., which are his responsibility under the Lease; the tenant may also have to pay the landlord's surveyors' expenses for preparing this notice and for inspecting and eventually re-inspecting the premises.

If the premises are part of a larger property, the tenant will have to contribute to the cost of repair, maintenance, and when necessary renewal of various items that are common, such as passages, stairs, lifts, roof, and the remainder of the structure, 

4.13
Insurance

The landlord will usually insure the property for a list of specific risks (and sometimes the landlord can extend the list) for full reinstatement value as determined by the landlord and for loss of rent for (usually) three years, all at the tenant's cost. If the property is damaged or destroyed by any of the insured risks then the landlord will usually have to reinstate/rebuild, but if the property can not be used and occupied within a specified period, then it is common (but not invariably the position) that the tenant (and sometimes the landlord as well) can terminate the Lease. It is normal for the lease to say that the tenant does not have to pay some or all of the rent if following damage or destruction by any of the insured risks, the premises are unable to be used or occupied, until the premises are once again fit to be used and occupied.  

4.14
Destruction/severe damage

Many leases provide for the tenancy to continue, and for rent to be payable even if the premises are destroyed or are so damaged as to be unfit for use and occupancy, unless due to an insured risk. 

4.15
Use

The Lease will specify the permitted use and will contain restrictions on change of use. In Scotland there is no implied term that landlord's consent will not be unreasonably withheld. The landlord will usually exclude any warranty that planning permission exists for the tenant's proposed use, and so the tenant should check that such planning permission does exist and that it contains no prejudicial conditions. Scotland has its own Use Classes Order, which is different to that of England.

4.16
Keep open/keep trading

The Scottish courts will only enforce lease obligations on the tenant to continuously trade and/or to keep the premises open for business if the clause is framed in very clear and precise terms. We understand that in England, the appropriate remedy is payment of damages but in Scotland, the present law is that the courts will award damages unless the obligation is totally precise in its perms, in which case the court may well grant an order against the tenant to "keep open" or trade.

4.17
Alienation

Landlord's consent is usually required for a tenant to assign the lease or to grant any sub-lease; there is no implied term that consent is not to be unreasonably withheld, although it is usual for some provision for this to be made in the lease itself. 


The pre-1996 English law rule that the first tenant remained liable throughout the lease has never been part of Scots law; authorised guarantee agreements do not exist in Scotland, although there is nothing stopping the parties agreeing for these to be provided. Unless the lease expressly imposes joint and several liability, (which makes the original, and every succeeding, tenant jointly liable for rent and other obligations, allowing the landlord to look to any one of them, and leaving that person to seek relief from the others) then any tenant will cease to be liable for rent and other obligations once he has assigned his lease and the assignation has been intimated (notified) to the landlord. It is unusual for joint and several liability to be imposed in current-day leases. Different levels of restriction and control on assignation and sub-letting can be negotiated at the outset, but generally, the more onerous the restriction is on the tenant, the more damaging this is to the landlord at rent review.


If the tenant grants a sub-lease, then the tenant remains totally responsible to the landlord under the lease itself. Sub-tenants generally do not have security of tenure against the head landlord.

4.18
Alterations and Signs

The Lease will usually restrict altering, or adding to, the property and putting up signs and notices. Tenants should consider whether they want to seek a blanket approval of their usual signs.

4.19
Statutory Notices

The tenant will usually be responsible for carrying out and/or paying for works required by all statutory notices affecting the property; this could involve considerable expense and it is important to check that the property is not affected by any existing or proposed notices, orders or proposals.

4.20
Landlord's Title

The landlord's title to the property should be checked to ensure there are no restrictions that could adversely affect the tenant's use of the premises.

4.21
Service Charge

If the premises are part of a larger building, or are in a shopping centre/ industrial estate, then it is usual for the landlord to deal with repairs etc and to recover the cost from the tenants by way of a "service charge", with payments to account on the rent payment dates, based on the landlord's estimate of anticipated expenditure. The landlord also sometimes provides for a sinking fund, i.e. for a fund to be built up at the cost of the various tenants, for replacement of lifts etc, and for renewal of roofs and other parts of the structure. 

4.22
Enforcement

As mentioned above, the landlord can irritate (obtain a court order terminating) the lease if the tenant fails to pay rent or other sums, or to perform other obligations.  Alternatively, the landlord can enforce against the tenant by suing the tenant for payment or for breach of contract, or can, in most cases, do fast track enforcement.

5.  MORTGAGES

A standard security (mortgage) can be granted by the tenant or sub-tenant over its lease or sub-lease provided the period of the lease/sub-lease is longer than 20 years.


A set of standard conditions has been created by Act of Parliament and is automatically imported into every standard security, but many of these conditions are amended by the terms of the security deed itself. The main standard conditions relate to insurance, repair, prohibiting the grant of leases except with the lender's consent. 


If the borrower is in breach of the standard security, for example failing to pay installments, then the lender can serve a notice of default or of calling-up and thereafter enforce his remedies, which includes forced disposal of the tenant's/sub-tenant's right under the Lease.

6.  OTHER LIABILITIES OF OCCUPANT
6.1
Local Rates

The tenant, or occupier is liable for local rates (local government tax) during the period of the Lease.

6.2
Environmental Matters

Tenants can be responsible for any pollution or contamination caused by them, or by previous owners/occupants of the property or in respect of pollution or contamination  migrating from other property.

6.4
Title conditions 


The owner is also responsible for complying with title conditions. Most leases pass on to the tenant the obligation to comply with title conditions.

6.5
Statutory Liability

In terms of the Occupiers' Liability (Scotland) Act 1960, occupiers have a liability for injury/death of third parties arising from the state of repair etc. of the property. Sufficient insurance to cover claims should be maintained.

7.  SCOPE OF THIS PAPER
This paper has been prepared as a brief guide to what we would suggest are normally expected terms of a contract to enter into a lease, and the basic areas of interest and concern in the leasing of commercial property in Scotland, and is not intended to be a fully exhaustive guide. Every property, contract and lease, has its own specific matters, which need to be considered.

8.  FOR FURTHER INFORMATION
Please do not hesitate to contact us if you have any questions on any of the matters contained or referred to in this paper, or if we can assist in any other matter relating to commercial property.
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